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Biden Executive Order 14019: 
Unlawful Interference in State 
Election Administration
Hans A. von Spakovsky

President Joe Biden’s 2021 Executive 
Order 14018 constitutes unlawful, poten-
tially partisan interference in the election 
process.

KEY TAKEAWAYS

With few exceptions, the executive branch 
has no constitutional or statutory author-
ity to engage in voter registration and 
absentee ballot activities.

this executive order violates multiple fed-
eral laws and could cause members of the 
public who interact with federal agencies 
to feel intimidated and coerced.

P resident Joe Biden’s 2021 executive order 
directing executive branch departments and 
federal employees to use federal resources 

to get out the vote constitutes unlawful, potentially 
partisan interference in the election process. It is 
a dangerous thing for government officials to use 
resources derived from taxpayers who hold an array 
of political beliefs in order to obtain an advantage 
over their political rivals in an upcoming election. 
Further, the executive branch has no constitutional or 
statutory authority to engage in voter registration and 
absentee ballot activities with only certain specified 
exceptions, none of which are relevant to the exec
utive order. This executive order violates multiple 
federal laws and could cause members of the public 
who interact with federal agencies to feel intimidated 
and coerced.

https://www.hhs.gov/about/news/2018/09/24/statement-from-the-department-of-health-and-human-services.html
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Background

On March 7, 2021, President Joe Biden issued Executive Order 140191 
directing federal agencies to use agency personnel and resources to help the 
public register to vote and cast ballots based on the patently false claim that 

“many Americans, especially people of color, confront significant obstacles 
to exercising th[eir] fundamental right” to vote, including “difficulties with 
voter registration, lack of election information, and barriers to access at 
polling places.” The patent falsity of this claim is clear from Census Bureau 
data on turnout as outlined in a prior Heritage study:

The U.S. Census Bureau’s election survey of voter turnout in the 2020 
presidential election is…worth noting because it clearly demonstrated that 
there has been no wave of “voter suppression” keeping American voters 
from registering and voting. Instead, the Census Bureau reported that the 
turnout in the 2020 election at 66.8 percent was the “highest voter turnout 
of the 21st century,” just short of the record turnout of 67.7 percent of vot
ingage citizens in the 1992 election. This was higher than the 63.6 percent 
citizen population turnout in President Barack Obama’s first election as 
reported by the Census Bureau.2

The same is true with voter registration. The U.S. Census Bureau reports 
that registration in the 2020 election was higher than in the 2000, 2004, 
2008, 2012, and 2016 presidential elections. There simply are no “obstacles” 
preventing individuals of any race or ethnicity from registering to vote.

Despite its manifestly fraudulent premise, the Biden executive order 
directs federal agencies to “promote voter registration and voter partici
pation” by:

 l Distributing “voter registration and votebymail ballot application 
forms” and providing “access to applicable State online systems for 
individuals;”

 l Assisting “applicants in completing voter registration and voteby
mail ballot application forms;”

 l Promoting and expanding “access to multilingual voting registration 
and election information;”

 l Issuing “identity documents…in a form that satisfies State voter identi
fication laws;”
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 l Ensuring that federal employees “participate in early voting” and 
serve as “poll workers” and election “observers;” and

 l Providing “access to voter registration and votebymail ballot appli
cations in the course of activities or services that directly engage with 
the public.”3

The executive order specifically directed the Attorney General of the United 
States to “facilitate voter registration and voting…for all eligible individuals 
in the custody of the Federal Bureau of Prisons,” despite the fact that such 
eligibility is determined by state law governing the circumstances under which 
felons can vote; federal officials in the Bureau of Prisons lack the knowledge, 
training, and authority to make such eligibility determinations. The U.S. Marshals 
Service was ordered to include such requirements in all “intergovernmental 
agreements and jail contracts.”4 In other words, state and local jails and prisons 
that house prisoners at the request of the federal government would have to 
register prisoners to vote and assist them in casting absentee ballots.

In the three jurisdictions that allow incarcerated felons to vote—Maine, 
Vermont, and the District of Columbia—those individuals (along with others 
who are in jail awaiting trial or are serving a misdemeanor sentence) can 
register to vote and cast a ballot on their own through the mail.5 No assis
tance is required from federal or state and local prison officials.

The Secretary of Defense was ordered to establish procedures, including 
“an online system,” to ensure that “each member of the Armed Forces on 
active duty [has] the opportunity to register to vote in Federal elections, 
update voter registration information, or request an absentee ballot.” This 
includes establishing “a comprehensive endtoend ballot tracking system 
for all absentee ballots cast by military and other eligible overseas voters 
under the Uniformed and Overseas Citizens Absentee Voting Act.”6

President Biden directed agencies to solicit “approved” thirdparty orga
nizations to “provide voter registration services on agency premises.”7 The 
executive order formed an “Interagency Steering Group on Native American 
Voting Rights” coordinated by the Domestic Policy Council inside the White 
House to report on how “turnout in Native American communities” could 
be increased and “provid[e] guidance on how to facilitate the use of Tribal 
government identification cards as valid voter identification” in elections.8

Finally, the executive order directed the head of every federal agency to 
submit to the White House, within 200 days, “a strategic plan outlining” 
how the agency would carry out the executive order to “promote voter reg
istration and voter participation.”9
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Lack of Transparency Regarding Executive Order 14019

Despite numerous requests from Congress and various secretaries of 
state, as well as requests by other nongovernmental organizations like the 
Foundation for Government Accountability under the Freedom of Infor
mation Act (FOIA),10 the Biden Administration has refused to make public 
these strategic plans. In fact, the Department of Justice (DOJ) has asserted 
executive privilege in order to exempt them from disclosure,11 claiming in 
a court filing that releasing these plans would cause “public confusion.”12 
This is a bizarre position to take with regard to an executive order that is 
supposedly intended to help the public by expanding “access to, and edu
cation about, voter registration and election information, and to combat 
misinformation, in order to enable all eligible American to participate in 
our democracy.”13

In July 2023, a federal judge agreed with the Biden–Harris Adminis
tration and found that the strategic plans are exempt from release under 
FOIA because they are privileged presidential communications.14 The court 
reasoned that because the President solicited the agencies to submit the 
strategic plans to Domestic Policy Council Director Susan Rice in order 
to advise him on future decisions, the plans “fall squarely into the ambit 
of the presidential communications privilege.”15 America First Legal has 
appealed the District Court’s ruling, and oral argument before the D.C. Cir
cuit is scheduled for early September.16

In addition, Senator Bill Hagerty (R–TN) has led oversight efforts on E.O. 
14019 in the U.S. Senate. On May 2, 2024, Senator Hagerty sought unani
mous consent to pass S. 4239, a bill to require the head of each agency to 
submit to Congress and make publicly available information relating to the 
implementation of E.O. 14019. His unanimous consent request to pass the 
bill was blocked by Senator Alex Padilla (D–CA).

It would seem that the Biden–Harris Administration does not believe 
that transparency about the government’s efforts, particularly about its 
plans to provide “election information” to the public, is part of the demo
cratic process and that the public is entitled to that information. This lack of 
transparency also causes “election official confusion” because it is state and 
local election officials who are responsible for administering their elections, 
including processing voter registration applications and absentee ballot 
requests, that are being deprived of crucial information about what multiple 
federal agencies are doing and whether they are providing misinformation 
or otherwise interfering with the state’s efforts.
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Secretaries of State Resist

This latter problem was highlighted by the secretaries of state of Alabama, 
Arkansas, Florida, Georgia, Idaho, Indiana, Louisiana, Mississippi, Montana, 
Nebraska, Ohio, South Dakota, Tennessee, West Virginia, and Wyoming, 
who sent a letter to President Biden on August 3, 2022, warning that fed
eral agencies would “produce duplicate registrations, confuse citizens, and 
complicate the[ir] jobs.” The plans developed by federal agencies, they said, 
would “duplicate voter registration efforts conducted at the state level and 
ignore[] codified procedures and programs in our state constitutions.” They 
asked the President to rescind the executive order, which they noted was 
issued without “constitutional authority” or “congressional approval.”17

West Virginia Secretary of State Mac Warner has stated unequivocally 
that the “White House has no authority to register West Virginia voters” and 
that state election officials “will not accept applications illegally gathered 
by federal agents.”18

The risk that federal actions will confuse voters is also highlighted by 
the portion of the executive order that directs federal agencies to provide 

“access to voter registration and votebymail ballot applications in the 
course of activities or services that directly engage with the public.” In other 
words, members of federal agency staffs will be directing individuals who 
are interacting with them—such as individuals applying for Social Security 
benefits or former members of the military applying for veterans benefits—
that they need to register to vote and will be encouraging them to vote by 
mail with an absentee ballot.

This could confuse and intimidate vulnerable members of the public 
applying for federal benefits who believe they must register and vote for 
the political party controlling the White House to ensure that their bene
fit applications are approved. Since the overwhelming majority of federal 
personnel at these agencies are not trained election officials and have no 
knowledge of the specific laws, rules, and regulations governing voter reg
istration and absentee balloting in the states where these members of the 
public reside, it is highly likely that, in addition to being unable to answer 
many questions, they will provide the wrong information to potential voters 
that could lead to their disenfranchisement.

Origins of the Executive Order

An extensive investigation by The Heritage Foundation’s Oversight 
Project shows that this executive order was based in large part on policies 
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developed by Demos, which the nonpartisan Capital Research Center has 
characterized as a “leftwing public policy advocacy group…that advocates 
a staunchly liberal agenda” and “receives substantial funding from labor 
unions and progressive foundations.”19 Demos provided a “road map for 
the use of Executive power” to reach liberal constituencies, particularly 
black and Hispanic voters, which raises serious questions about the partisan 
objectives of this executive order and whether federal resources are being 
used unlawfully in a systematic, getoutthevote program for the political 
party that currently controls the White House.20

That investigation also revealed that when it comes to the thirdparty 
organizations that federal agencies were supposed to bring into agency 
facilities to “provide voter registration services on agency premises” under 
the terms of the executive order, only liberal organizations that support the 
Biden–Harris Administration were solicited.

At a July 12, 2021, meeting on the executive order that included repre
sentatives from the White House, the Justice Department, other federal 
agencies, and these thirdparty nongovernmental organizations (NGOs), 

“every participant whose party affiliation or political donation history could 
be identified by the Oversight Project was identified as a Democrat except 
for one Green Party member.” There were “zero Republicans, Independents, 
or politically conservative individuals” invited to the meeting. Moreover, 

“unredacted notes from a DOJ attorney documenting the substance” of the 
meeting disclosed that the “NGO talking points focused upon efforts to 
target historically Democratic voter blocks [sic]” and there was “no cor
responding evidence of efforts [to] increase voter access and education in 
likely Republican constituencies.”21

Media reports also confirm that the Biden–Harris Administration has 
worked only with “leftleaning groups” that support it politically. The indi
viduals attending the July 12 meeting included “10 from the Amerian Civil 
Liberties Union, five from the Campaign Legal Center, three from Demos, 
three from the Southern Poverty Law Center, five from the Leadership 
Conference on Civil Rights, two from Black Lives Matter, and many others.”22

As an example of the political targeting of these federal activities, records 
obtained by the Heritage Oversight Project show that the Department of 
the Interior is sending voter registration materials home with every child 
attending a federally or tribally run school.23 The Oversight Project’s anal
ysis of the targeted schools in Arizona and New Mexico shows that these 
schools are located in overwhelmingly Democraticvoting precincts. In 
Arizona, the targeted schools were located in 33 different voting precincts: 
29 leaned Democrat, and four leaned Republican based on election results 
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for the 2016 and 2020 presidential elections and the 2022 midterm elec
tions.24 In some of the targeted precincts, Democrats carried 90 percent of 
the vote.25 New Mexico had a similar breakdown. There, the targeted schools 
were located in 33 precincts: 29 leaned Democrat, three leaned Republican, 
and one was a swing district.26

This is simply more evidence of the partisan nature and intent of this 
executive order. As 13 state attorneys general said in a letter to Presi
dent Biden, “your executive order appears to be a getoutthevote effort 
designed by the Left, to benefit the Left, all paid by federal taxpayers. It is 
illegal, unethical, and unconstitutional, and that is why it must be rescind
ed.”27 Texas Attorney General Ken Paxton has pointed out that “allowing 
political appointees at federal agencies to use taxpayer dollars to influence 
election efforts runs afoul of our election laws, basic fairness, and the des
perate need for election security.”28

Legal Issues

Lack of Constitutional Authority. As the state attorneys general cor
rectly state in their letter, “nowhere does the U.S. Constitution authorize 
the executive branch to utilize the power, resources, and reach of federal 
executive agencies to carry out voter registration and voter mobilization 
activities.”29 When it comes to congressional elections, the Constitution 
specifies that the “Times, Places and Manner…shall be prescribed in each 
State by the Legislature thereof; but the Congress may at any time by Law 
make or alter such Regulations, except as to the Places of chusing Sena
tors.”30 Thus, it is state legislatures that are given primary responsibility 
to administer congressional elections with ultimate oversight by Congress.

Congressional authority over presidential elections is more restricted, 
limited solely to determining “the Time of chusing the Electors, and the Day 
on which they shall give their Votes; which Day shall be the same throughout 
the United States.31 Congress has set the date of the choosing of electors by 
voters to be the same day as congressional elections.32

The President is given no constitutional authority to engage in voter 
administration activities in either congressional or presidential elections 
and certainly has no authority for such activities in state elections that are 
governed by state constitutions and state laws.

Lack of Statutory Authority. As the chief law enforcement official 
of the executive branch, the President does have authority under various 
federal election statutes, such as the Voting Rights Act,33 acting through his 
Attorney General, to enforce the provisions of those statutes. But none of 
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those federal statutes authorizes the President to engage executive agencies 
in voter registration, voter mobilization, or election administration or to 
direct the public to cast ballots by mail or otherwise.

The statutes do authorize the Justice Department to sue states and local 
jurisdictions that discriminate when they are administering their elections, 
violating the Voting Rights Act, or not complying with the voter registration 
and other requirements of the National Voter Registration Act34 or the Help 
America Vote Act.35 Those statutes, however, do not authorize the executive 
branch to take over the administrative functions of state and local election 
officials, as well as the work of political parties and thirdparty organiza
tions, which is what the executive order directs federal agencies to do.

The one acceptable exception applicable to the executive order is in Sec
tion 8, where the President directs the Secretary of Defense to take various 
actions in conjunction with the State Department and other agencies to 
assist members of the military and overseas civilians in registering and 
voting through the Federal Voting Assistance Program. The Uniformed and 
Overseas Citizens Absentee Voting Act, among other provisions, requires 
states to allow overseas civilians and military personnel to register and vote 
with absentee ballots in elections. The Federal Voting Assistance Program 
office at the Pentagon is the designated federal office with “primary respon
sibility for Federal functions” under this federal statute.36

Violations of Federal Law

Anti-Deficiency Act. Because Congress has not authorized and has not 
appropriated any funding for the actions being taken by federal agencies 
and federal personnel pursuant to the executive order, all such activities 
violate the AntiDeficiency Act, which prohibits federal agencies from 
spending funds on activities that Congress has not authorized and for which 
Congress has not appropriated funding.37

This lack of authority to use any federal funds for voter registration or 
getoutthevote efforts, which is the essence of the Biden executive order, 
is emphasized by an advisory opinion issued by the U.S. Election Assistance 
Commission (EAC) on the use of federal funds appropriated under the Help 
America Vote Act for distribution by the EAC to states. That funding was 
specifically intended to help states to improve their election administra
tion procedures, yet the EAC advised states that no federal funding could 

“be used to conduct voter registration drives or get out the vote efforts; 
including advertising for the event, setting up booths, and paying salaries 
of employees who register new voters.”38
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Federal employees carrying out President Biden’s unlawful directive “are 
subject to appropriate administrative discipline including where circum
stances warrant, suspension from duty without pay or removal from office.”39 
Such misbehavior is also a violation of federal criminal law, subjecting the 
employee to a fine of “not more than $5,000” or imprisonment “for not 
more than 2 years, or both.”

To the extent that thirdparty organizations have been brought into 
federal facilities or are carrying out any of the other activities in which the 
President has directed federal personnel to engage, federal employees who 
are directing, coordinating, or accepting those services are also violating the 
AntiDeficiency Act, which prohibits the acceptance of “voluntary services” 
by a federal agency “except for emergencies involving the safety of human 
life or the protection of property.”40 Obviously, voter registration and voter 
mobilization activities do not fall within either of those exceptions.

The U.S. Department of Justice is responsible for enforcing the criminal 
provisions of the AntiDeficiency Act, although executive branch agency 
managers, supervisors, and officers have the authority to enforce the dis
ciplinary proceedings outlined in the statute.

National Voter Registration Act. The list of activities in which federal 
agencies, departments, and offices are directed to engage pursuant to the 
executive order qualifies them as voter registration agencies. Acting as a 
voter registration agency without the permission of state officials is a vio
lation of the National Voter Registration Act (NVRA).41 The NVRA allows 
federal offices to act as voter registration agencies only if they have been 

“designate[d]” by the “State” to engage in those activities. Yet federal offices 
throughout the country are acting in direct violation of federal law as voter 
registration agencies without having received such a designation.

As an example, the Department of Health and Human Services (HHS) 
has told its federal health centers that they can engage in voter registra
tion activities, including “making available voter registration materials to 
patients, encouraging patients to register to vote, assisting patients with 
completing registration forms, sending completed forms to the election 
authorities, providing voter registration materials in waiting rooms, and 
allowing private” organizations to “conduct onsite over registration.”42 
In other words, HHS is telling health care providers to take advantage of 
their sensitive fiduciary relationship with vulnerable individuals who are 
suffering from medical and health problems to “assist” them to register and 
vote, enabling providers to persuade vulnerable patients who are dependent 
on them to vote in ways that advantage particular issues and particular 
candidates. This is an inherently coercive relationship.
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Even more troubling is the fact that the Biden–Harris Administration 
specifically decided in February to mail “voter registration information 
to every person—more than 20 million last year—who signs up for health 
insurance through the Affordable Care Act.”43 The Administration also has 
decided to provide aliens who are beneficiaries of the Deferred Action for 
Childhood Arrivals (DACA) administrative amnesty program with access 
to health insurance through the Affordable Care Act. Thus, aliens will be 
encouraged to register to vote through official correspondence that they 
receive from the federal government. This is a recipe for illegal conduct, 
as well as for violations of state and federal laws prohibiting aliens from 
registering and voting, by the 100,000 DACA aliens that the Administration 
estimated could receive health coverage.44

The U.S. Attorney General is given authority to enforce the NVRA, but 
there is also a private right of action for any “person aggrieved by a violation” 
of the law.45 This provides states with the opportunity to file suit against the 
Administration over the executive order.

The Hatch Act. The Hatch Act prohibits an extensive list of political 
activities by federal employees, who may not use their “official authority 
or influence for the purpose of interfering with or affecting the result of an 
election.”46 To the extent that federal employees are persuading, influencing, 
urging, or inducing individuals to register and vote in a partisan manner, or 
interfering in the election process, they are potentially violating the Hatch 
Act.

Violations are investigated by the U.S. Office of Special Counsel, “an 
independent federal investigative and prosecutorial agency” that has 
responsibility for enforcing the Hatch Act and “partisan political activity 
by government employees.”47 To the extent that “individuals principally 
employed by state, District of Columbia, or local executive agencies…work 
in connection with programs financed in whole or in part by federal loans 
or grants,” the Hatch Act’s prohibitions also apply to such state and local 
government employees.48

Possible State Responses to the Executive 
Order to Stop Unlawful Activities

U.S. Department of Justice. Unfortunately, only the U.S. Department 
of Justice can enforce criminal violations of the AntiDeficiency Act49 by 
federal employees; states do not have the authority to prosecute federal 
employees under this federal law. This Administration has demonstrated 
a cavalier disregard for the law and the fact that the President has no 
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constitutional or statutory authority to authorize his executive order. 
Therefore, as we have seen since the order was issued, the Justice Depart
ment has refused to carry out its duty to enforce this law.

Similarly, no disciplinary actions of any kind have been taken within 
any federal agencies against federal employees carrying out the President’s 
unlawful directive. It seems obvious that none of the President’s political 
appointees have any intention of complying with the law, and states have 
no remedy against such blatant lawlessness.

Inspectors General. The inspectors general of federal agencies can 
investigate violations of the AntiDeficiency Act. The secretaries of state and 
state attorneys general who have asked President Biden, without success, 
to rescind his executive order should file complaints with the inspectors 
general of all federal agencies in their states that are unlawfully acting as 
voter registration agencies and demand investigations of possible violations 
of the AntiDeficiency Act.

Freedom of Information Act. Although the Justice Department 
resisted complying with disclosure requests, some federal agencies—either 
through error or through inadvertence—have turned over some limited 
information about their compliance with the executive order. States should 
file FOIA requests with all federal agencies in their states to obtain infor
mation on voter registration activities being conducted by those agencies, 
including all communications with other federal agencies, the White House, 
and any nonprofit organizations about those activities. Such demands 
should be followed up with litigation to the extent that federal agencies 
fail to comply with the provisions of federal law that require the disclosure 
of such information.

The Hatch Act. If states uncover evidence of partisan political activ
ity by federal agencies in their states or nonprofit organizations acting on 
behalf of those agencies in government offices, they should file complaints 
with the U.S. Office of Special Counsel, the federal agency charged with 
enforcement of the Hatch Act.

The Hatch Act also covers state and local government employees who 
work in connection with programs financed in whole or in part with federal 
funds. Accordingly, to the extent that state employees who work in agencies 
that receive or distribute federal funds are cooperating with federal agen
cies to engage in partisan political activity, states should also file complaints 
with the U.S. Office of Special Counsel over their actions and take whatever 
disciplinary actions are possible under state law.

National Voter Registration Act. States should consider filing lawsuits 
under the NVRA against any federal agencies within their states that are 
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acting as voter registration agencies without the permission of and required 
designation under the NVRA by state officials.

In states in which the chief election official, such as a secretary of state, 
has provided such a designation, the state legislature should terminate that 
designation through legislative action, or the governor should do so if he 
has the legal authority under state law to override the election official’s des
ignation. State law should be reviewed to determine whether the secretary 
of state has the legal authority to make such a designation or whether that 
power resides in the state legislature.

For states that do not terminate that designation, election officials should 
audit the voter registrations that have been sent over for any indicia of par
tisanship or other problems such as registration of aliens, felons whose 
voting rights have not been restored, and duplicate or multiple registrations 
of the same individual.

Administrative Procedure Act. In a recently filed lawsuit against the 
Biden–Harris Administration over the President’s executive order—Amer-
ica First Policy Institute v. Biden— the challengers, including Ohio Secretary 
of State Frank LaRose, allege that the order violates the Administrative 
Procedure Act (APA), which sets out requirements for new rules and regu
lations of a federal agency. The APA requirements include publication and 
notice of the rule, an opportunity for the public to comment on the rule, 
and an explanation of the substantive reasons and justification for the new 
rule that is not “arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law.”50

There seems to be little doubt that the “strategic plans” that federal 
agencies have put in place to carry out the extensive requirements of this 
executive order fall within the APA’s requirements. If an agency’s new rule, 
regulation, or program will “affect individual rights and obligations,” it is a 
substantive rule within the APA’s coverage requirements.51 As the America 
First Policy Institute says in its complaint:

Proponents of the EO estimate that these agency actions will register 3.5 

million additional voters, which thereby directly affects the individual rights of 

those 3.5 million persons. Registering 3.5 million voters, coupled with [get-out-

the-vote] efforts to encourage those voters to participate in an upcoming elec-

tion, also has a substantial impact on the outcome of those elections, thereby 

indirectly affecting the rights of many millions of other voters.52

The Biden–Harris Administration made no attempt to comply with the 
APA’s noticeandcomment requirements. In fact, by asserting executive 
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privilege and refusing to comply with FOIA, the Administration has done 
everything it can to prevent disclosure of all of the actions it is taking to 
carry out the executive order. Furthermore, the Biden–Harris Adminis
tration has failed either to provide any data supporting the need for this 
executive order or to show that it was “the product of reasoned decision
making.”53 By failing to comply with these statutory requirements, by acting 
without congressional approval, and by spending funds that have not been 
appropriated by Congress, the federal agencies implementing this executive 
order are acting arbitrarily and capriciously and are clearly abusing their 
discretion.

Current Litigation. Lawsuits similar to the one filed by the America 
First Policy Institute and the Ohio secretary of state have also been filed by 
the secretaries of state of Missouri (Jay Ashcroft) and Arkansas (John Thur
ston); by the Republican National Committee (RNC), the Trump campaign, 
and a township election official in Michigan (Ryan Kidd); and by nine state 
(Iowa, Kansas, Mississippi, Montana, Nebraska, North Dakota, Oklahoma, 
South Carolina, and North Dakota).

In the suit filed by Missouri and Arkansas (Ashcroft v. Biden), the states 
claim that the executive order and resulting actions of federal agencies:

1. Have no “congressional authorization in violation of the Separation of 
Powers;”

2. Impose “burdens and costs upon state and local government to 
respond to this federally mandated election scheme in violation of 
constitutional principles of federalism;”

3. Violate the “Elections Clause of the Constitution;” and

4. Direct “federal executive branch employees to violate the Hatch Act…
and engage in forbidden partisan political activity.” 54

The lawsuit filed by the RNC and the Trump campaign claims that:

5. The designation of federal agencies in Michigan, local offices of the U.S. 
Small Business Administration and the U.S. Department of Veterans 
Affairs, as voter registration agencies by the governor violates Section 
7 of the NVRA and Michigan state election law because, under state 
law, only the legislature has the authority to make that designation, 
not the governor;
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6. The secretary of state likewise has no authority to enter into 
agreements with the U.S. Small Business Administration and the 
Department of Veterans Affairs and that designating their offices in 
Michigan as voter registration agencies violates both Michigan law 
and the NVRA; and

7. The unlawful designations and their acceptance by federal agencies 
violate the Administrative Procedure Act, which bars actions by fed
eral agencies that are “not in accordance with the law” and “in excess 
of statutory…authority.”55

The lawsuit filed by Kansas on behalf of itself and eight other states 
against the President and numerous Cabinet Secretaries also alleges vio
lations of the Administrative Procedure Act and the Tenth Amendment for 

“authorizing federal agencies to engage in voter registration activities that 
relate to state elections” without constitutional or statutory authority.56

The partisan nature of the federal government’s actions in Michigan was 
noted by Representative Pete Stauber (R–MN) during a House Committee 
on Small Business hearing when he pointed out that “approximately 91 per
cent of Michiganders are registered to vote.” Why, asked Stauber, would the 
Small Business Administration be concentrating on Michigan “rather than 
states with lower registration numbers if the executive order is meant to 
increase voter registration in a nonpartisan way?”57

The answer seems obvious: Michigan is a battleground state, and the 
Biden–Harris Administration wants to increase the likelihood that the 
Democrat Party’s presidential nominee, Kamala Harris, will win the state. 
The “express intent” of this executive order, says Ben Weingarten of Real
ClearInvestigations, is “increasing election participation among minority 
groups that tend to vote disproportionately Democrat.”58

Parker Thayer, a researcher at the Capital Research Center, adds that 
the Biden executive order is “the fulfillment of a plan going on since 2016…. 
Leftwing donors wanted this for a long time. It will save a lot of money if 
the government does the[ir] getoutthevote work…. This isn’t Joe Biden 
caring about democracy.”59

Conclusion

States have viable causes of action under federal law against the Biden–
Harris Administration’s executive order that violates both the Constitution 
and federal law and interferes in the election process administered by the 
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states. The Administration in effect has admitted the partisan nature of this 
effort that is intended to “boost turnout among key voting blocs”—in other 
words, voting blocs that will help their side of the political aisle—rather than 
all voters regardless of their political affiliation.60

Federal resources should not be used to help any political party or its can
didates in the election arena. That is an abuse of our governmental structure 
that is reminiscent of thirdworld dictatorships. The states should act to 
stop what amounts to unlawful, partisan interference by executive branch 
agencies in the administration of elections and the voting and registration 
process. We are not Venezuela—even if some federal and state officials 
would like us to be.

Hans A. von Spakovsky is Manager of the Election Law Reform Initiative and Senior 

Legal Fellow in the Edwin Meese III Center for Legal and Judicial Studies at The Heritage 

Foundation.
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